Indiana Drainage Laws
O w en C rook

Judge, Superior Court, Tippecanoe County, Lafayette, Indiana
M y part in this program is to discuss with you some of the present
laws in force in the State of Indiana with relation to your duties as
County Surveyor in the construction and maintenance of ditches and
drains. These terms, ditches and drains, are defined by statute to mean
any natural or artificial channel for the carrying off of surplus water
from the land. W ith respect to the construction of a new ditch or drain,
Chapter 264, Acts of 1933 and the Amendments thereto, are controlling.
This is a very technical phase of the law; therefore, I shall not go
far afield from the statutes or the cases decided by our higher courts.
The County Surveyor shall have charge of all ditch construction and
superintend the maintenance of all ditches already constructed in his
county, for which service he shall receive no additional compensation.
He is authorized, subject to the approval of the County Commissioners,
to appoint as many deputies and assistants as his work shall require.
If he is not a licensed engineer or shall be disqualified by reason of his
ownership of lands affected by any work or kinship to any person whose
lands will be affected, the Court shall appoint a competent disinterested
licensed engineer to act in the matter, who upon proper qualification
shall have the same authority as the regularly elected Surveyor.
In common law there existed no right to construct drains over the
lands of others; therefore, such authority must be conferred by the legis
lature. This authority of the legislature is derived from the police
power of the state, the right of eminent domain, and the general power
of taxation. You, as engineers, no doubt are not interested in the origin,
development, and theory of drainage law s; therefore, this phase will not
be discussed other than to impress upon you that in the establishment of
ditches and drains, all proceedings must strictly follow the statutes in
order that liens against real estate for assessments may be valid.
W hile petitions may be filed with the Board of County Commis
sioners, and petitions may be filed with respect to drains in more than
one county, because of the limit of time and the fact that most of the
controlling principles are the same, this discussion will be limited to
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proceedings in the Circuit or Superior Courts concerning drains or
ditches within the area of one county, and all references to the Court
shall include the Judge thereof in vacation.
From a legal standpoint, the establishment and construction of a
new ditch or drain is divided into phases, all of which are outlined by
the statutes.
1. The Petition and Bond.
2. Notice.
3. Viewers.
4. Remonstrances.
5. Reference to Surveyor and Viewers.
6. Duties of Surveyor and Viewers.
7. Surveyor’s and Viewers’ Report.
8. Filing of Surveyor’s and Viewers’ Report and Objections.
9. Surveyor’s Hearing on Report.
10. Remonstrances to Final Report.
11. C ourt’s Hearing on Report.
12. Construction of Project and Report.
W e shall now briefly discuss the phases enumerated above.
T h e P etition and Bond

(a) The petition may be filed with the Board of County Com
missioners or in the Circuit or Superior Courts.
(b) The petition must be signed by the owner or owners of ten
percent in acreage of the land lying outside the corporatelimits of any
city or town in this state which are affected by thedrainagepetitioned
for. Under certain conditions the County Commissioners, a Township
Trustee, or proper officers of a town or city may present a petition.
(c) The petition shall describe the lands of each owner by the
legal description as shown on the tax duplicate of the county, and if
the owners are unknown and cannot be ascertained the petition shall
so state. If, upon diligent inquiry, the owner cannot be ascertained,
it shall be sufficient to describe the owner by the last tax duplicate or
transfer record of the county auditor. The petition with proper notice
will give the Court jurisdiction over all lands described therein, or after
wards included therein, with power to fix a lien thereon.
(d) The petition shall also state that in the opinion of the peti
tioners the public health will be improved and/or that one or more
public highways of the county and/or a street or streets within the
corporate limits of a town or city will be benefited and/or that the pro
posed work will be of public utility. It shall also state generally the
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method by which it is believed such drainage can be accomplished in
the cheapest manner and the belief of the petitioners that the costs,
damages, and expenses will be less than the estimated benefits.
(e) The petition shall describe an area of land equal to fourfifths or more in area of all the affected lands, and set forth enough
of the work in describing the route of the proposed drain so that the
length of the proposed drainage thereon shall be equal to four-fifths
or more of the aggregate length of the work to be reported for construc
tion, not, however, including the length of any arms added to the
report by the Surveyor.
(f) At the time of the filing of the petition, the petitioners shall
give a sufficient bond, payable to the State of Indiana, conditioned to
pay all expenses in the event the Court shall fail to establish the pro
posed drain.
T h e N otice

At the time of filing of the petition, the petitioners shall fix or
note thereon the day for docketing said petition as a case pending, and
shall give the owner and/or occupant of each tract of land described in
the petition notice thereof by serving upon him a written notice setting
forth the route of such drain as described in the petition, the fact of
the filing and pendency of such petition, and when the same will be
docketed, and by posting public notices in the townships where the
work is to be done. This notice must be given not less than ten days
before the day set for docketing. On the day set, the Court shall order
the cause placed on the docket as an action pending.
T h e V iewers

When the action is docketed, the Court shall appoint two Viewers
to act with the Surveyor. They shall be reputable freeholders, not
related to any affected landowners, disinterested, intelligent, and men
of good judgment, and residents of some township through or into
which such drain is proposed to be constructed, who shall qualify as
by law provided before entering upon their duties. It shall be the duty
of the petitioners to notify the Viewers of their appointment.
R em onstrances , D em urrer , or O bjections

(a) Any
days exclusive
any objection,
or as to why

owner of land described in the petition may, within ten
of Sunday and date of docketing after the docketing, file
demurrer, or remonstrance to the form of the petition
the Surveyor or Viewers are not qualified to serve in
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the matter. After such ten days the Court shall consider the objection,
demurrer, or remonstrance, if any, and if it finds the petition defective,
dismiss the same at the cost of the petitioners unless it shall be amended
within the time fixed by the Court. All objections to the petition or
the acting of the Surveyor and Viewers not made within such ten days
shall be deemed waived.
(b) W ithin twenty days, exclusive of Sundays, from the day set
for docketing said petition, the owners of two-thirds in area of the
acreage of the lands described in the petition, or who may be affected by
assessments of benefits and damages, may remonstrate in writing
against the construction of said ditch or drain. If this occurs it is man
datory upon the Court to dismiss the petition at the cost of the peti
tioners.
R eference to t h e S urveyor and V iewers

If no remonstrance is filed and the Court deems the petition suffi
cient, the Court shall make an order referring the same to the Surveyor
and Viewers and fix a date when they shall meet and make their
report. Up to this point in the procedure, the Surveyor has had no
duties to perform as no engineering skill has been required and all of
the procedure has been legal.
They shall make personal inspection of the lands described in the
petition and other lands likely to be affected by the proposed work
and consider:
1. W hether the drainage proposed is practicable.
2. W hether when the drainage is accomplished it will improve the
public health, or benefit any public highway in the county, or
street of a town or city, or be of public utility.
3. W hether the costs, damages and expenses of effecting the drain
age will be less than the benefits to the owners of the lands
likely to be benefited by the proposed drainage.
If they find any of these three inquiries wholly in the negative,
they shall make report of such findings to the Court, and thereupon
the petition shall be dismissed at the cost of the petitioners. But if
they find otherwise the Surveyor and Viewers shall proceed and:
1. Definitely determine the best and cheapest method of drainage.
2. Determine the termini and the route, location, character of the
proposed work, and fix the same by metes and bounds, courses
and distances and description, including grades and bench
marks, including all necessary arms.
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3. Estimate the cost thereof and divide the drain or ditch into
sections of not more than one hundred feet in length, compute
and set out the number of cubic yards of excavation in each
section.
4. Assess the benefits and damages to each separate tract of land
in the watershed, including railroad rights-of-way, cities, towns,
etc.
5. Report to the Court as directed as to all such matters.
S urveyor ’s and V iew ers ’ R eport

In the preparation of the Surveyor’s report the Surveyor and View
ers are among others to be guided by the following statutory rules.
When any ditch crosses a highway or the right-of-way of any rail
way, and the abutments of a permanent bridge or culvert across such
ditch are not of sufficient depth, the Surveyor shall include in his
report the specifications for the repair, underpinning, or rebuilding
thereof, and prorate the cost to the property-owners receiving the
benefit therefrom. If, by reason of a cut-off for the purpose of shortening
and straightening, it is necessary for the state, county, township, or
railroad to construct new bridges, the state, county, township, or rail
road affected, shall bear one-half of the cost and the remainder shall
be borne by the improvement. The Surveyor and Viewers in locating
the line or lines of work of drainage, may vary from the line described
in the petition, as they may deem best, and may fix the beginning or
outlet so as to secure the best results; they may run the line so as to
avoid all injury possible to lands, easements, or public grounds and so
as to benefit public highways, streets, or alleys, by using the earth ex
cavated for road beds, or in any other way they may deem best, and not
sacrificing the best interests of such work or drainage. They may deter
mine what the method of drainage shall be: by removing obstructions
from a natural or artificial water-course; or diverting such water
course from its channel; by deepening, widening or changing the
channel of such water-course; by constructing an artificial channel,
with or without arms or branches; by providing that the work may be
the tiling of an already existing public open drain, or by converting, in
whole or in part, an existing tile drain into an open ditch, or tiling an
already existing public open drain and constructing as a part of such
work a new drain; by providing that such drain shall be open or tiled
and covered, or partly open and partly tiled and dug by shovel, dredge,
or otherwise, or by any or all of such methods combined.
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F iling of S urveyor ’s and V iew ers ’ R eport and O bjections

Upon the filing with the Clerk the report and schedules by the
Surveyor, the Court shall fix a date not less than thirty nor more than
forty days thereafter for a hearing on said report. W ithin five days
of the fixing of said date, the petitioners’ attorney shall notify in a
manner prescribed by law all owners whose names appear in the report
of assessment or damages. If all parties are properly notified as pre
scribed by law they are deemed brought into court. Such notices shall
notify the owners of the date fixed for final hearing on the report and
shall notify them that lands owned by them are assessed for benefits
and damages, and that all remonstrances and claims for compensation
and damages must be filed in writing with the Clerk within such time.
H earing on R eport

Upon the date fixed by the Court for the hearing on said report
the Surveyor shall be present at the Clerk’s office and shall hear and
determine all objections made to such apportionment and assessments.
He may adjourn the hearing from time to time or to any other room in
the court house of such county, until all objections are heard. All
objections to apportionment and assessments shall be verified and in
writing. After hearing all objections to the apportionment and assess
ments, the Surveyor shall confirm or change the same as justice may
require, and if changed, show the amount assessed in his report and
the date entered, which action shall be reported to the Court.
R emonstrances to F in a l R eport

Any land owner affected by the work may remonstrate against the
final decision of the Surveyor within ten days. The remonstrance shall
be in writing and shall be verified, and may be for any or all of the
following causes:
1. T h at the report of the Surveyor is not according to law.
2. By any person or persons whose lands are assessed as benefited,
that the damages assessed to any specified tract of land are
exorbitant.
3. By any person or persons whose lands are assessed as benefited
that his or their specified lands are assessed too much as com
pared with other lands assessed as benefited or damaged, specify
ing the same.
4. By any person or persons whose lands are assessed as benefited,
that other tracts, specifying the same, are assessed too low ac
cording to the benefits to be received.

291
5. By any person whose lands are assessed as benefited, that the
same will not be affected, nor benefited to the extent of the
assessment by the proposed work if accomplished.
6. By any person whose lands are assessed as damaged, that the
damages assessed are inadequate.
7. By any person whose lands are reported as benefited, that his
lands will be damaged by the construction of the proposed work.
8. T h at it will not be practicable to accomplish the proposed
drainage without an expense exceeding the aggregate benefits.
9. T h at the proposed work will neither improve the public health
nor benefit any public highway of the county, nor be of public
utility.
10. T h at the proposed work as decided upon and reported by the
Surveyor, will not be sufficient to properly drain the land to be
affected.
If within this ten days the owners of two-thirds of the area in acre
age of land affected by the construction of any lateral arm or branch
to the main ditch, or described in said report whose lands are affected
by the proposed new construction which was not described in the peti
tion as originally filed, it shall be the duty of the Court to strike from
the report such new construction and the assessments therefor.
H earing on R eport

The statute makes several provisions for the disposition of the
report upon the hearing of the remonstrances. Depending upon the
evidence, the Court may direct the Surveyor to amend and perfect his
report, or in his discretion set aside such report and refer the matter
anew back to the Surveyor for a new report, fixing the time within
which the Surveyor shall report, the statute making certain provisions
for subsequent remonstrances and provisions for costs if the remon
strances are sustained. If the evidence does not sustain the remonstrances,
the Court shall make an order declaring the proposed work established,
and approving assessments as made by the Surveyor, or as equalized and
modified, which shall then become liens on the land, shall assign the
same to the Surveyor for construction, which order shall be final and
conclusive unless the same is appealed from in the manner provided by
statute.
C onstruction and R eport

The Surveyor shall then proceed and have the same constructed.
He shall keep in his office copies of the plans, specifications and profile
which shall be open to any interested land owner or prospective bidder
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on the work. He shall give notice in a legally qualified newspaper that
on a certain date not less than ten days after date of publication he
will receive sealed bids for the furnishing of all material and labor
necessary for the construction of such work, and will let the contract
to the lowest and best bidder or he may reject all bids and readvertise.
He may let the work as a whole or subdivide the same into two or more
sections, and let the same in separate contracts as will in his best judg
ment accomplish its completion the most speedily and economically.
The successful bidder shall enter into a contract with the Surveyor
to perform the work and give proper bond payable to the State of In
diana, for the performance of his contract and that he will pay all
damages occasioned by his nonfulfilment of his contract, which may be
recovered. In case any person whose lands are assessed for construc
tion shall be damaged by reason of such default and failure of such
contractor to complete the work within the time limit, the contractor
so in default shall be liable on his bond to the persons so damaged to
the full extent of the damages. No contract shall be let until it is first
approved by the Court and the contractor’s bond approved.
The costs and expenses of the construction including the contract
price for the work, the costs of location, profiles, plans and specifica
tions, court costs, notices advertising and attorney fees shall be paid out
of the ditch improvement fund, and no payments for any purpose shall
be made out of said fund until a verified bill has been presented to the
Surveyor and approved by him. No partial payment to any contractor
shall be made to any contractor in excess of seventy per cent of the
portion of such ditch from time to time completed; full payment shall
be made sixty days after the completion if the contractor shall have
filed with the Surveyor an affidavit that all bills for labor and other
service, board and materials whatsoever that shall have been used or
incorporated in the work have been paid in full.
W ithin ten days after letting the contract the Surveyor shall com
pute the entire cost of the improvement and shall apportion such costs
and expenses to the land assessed in proportion to the total assessments
against the land benefited by the construction, and shall certify such
assessments to the County Auditor who shall advertise them as required
by law.
All subcontractors, laborers and other persons having labor and
materials used or incorporated in the work, including board for laborers
and oil and grease, shall have a lien on the fund raised for the pay
ment of the same upon their giving notice in writing within sixty days
of furnishing said labor or materials to the Surveyor, describing them
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and date of furnishing. Upon receipt of this notice the Surveyor shall
withhold the funds from the contractor until the matter has been
adjudicated between the contractor and subcontractor. If the Surveyor
fails to comply with this provision he shall be liable on his bond for
the amount improperly paid over to the contractor.
W hen the contractor shall have finished his work and the Surveyor
and Viewers shall have accepted the same, they shall make a final
report to the Court showing that such work has been completed and
accepted.
A lteration and R epair of E xisting D rain

The owners of five per cent in acreage of the land affected by and
assessed for construction of a public drain under any law of this state
shall have the right to file a petition and allege:
T h at such public drain, or any part thereof, being out of repair,
is not sufficient to properly perform the drainage for which it was
designed and intended, and may be more economically repaired, by
tiling and covering, or by increasing the size of the tile and changing
the course, or extending the length thereof, or by removing the tile
and converting the drain into an open ditch, or by changing the course,
deepening, widening or extending the length of an open drain, or by
making any other change therein which would be of public utility.
Such petition shall be addressed to the Board of County Commis
sioners or to the Circuit or Superior Court, or to the Judge thereof
in vacation, and shall be filed in duplicate with the County Auditor or
Clerk. The form and contents of such petition and other provisions
thereof, so far as applicable, shall conform and be similar to the peti
tion provided relative to original petitions for construction of drains;
as well as the provisions relative to notice of docketing thereof, objec
tions thereto, and the reference of such petition to the Surveyor and
Viewers, the findings of the Viewers, the filing of the Surveyor’s report;
and other proceedings shall, so far as applicable, conform and apply to
the proceedings specified for the repair, change or extensions of any
such drain or the installation, construction and maintenance of control
dams therein. No such petition shall be denied by reason of the filing
of a remonstrance signed by the owners of two-thirds of the acreage of
the land named as such in the petition, or who may be affected by any
assessment imposed, unless the signers of such remonstrance shall like
wise be the owners of the lands abutting on more than one-half of the
total length of the ditch.
When the petition alleges that such drain has not been cleaned out
during the last ten years preceding, and is out of repair, and is not suffi
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cient to properly perform the drainage for which it was designed and
intended and the prayer is to clean such ditch so as to conform to the
original specifications, then, on proof of such allegations, the right to
remonstrate is denied.
The statute further provides for the extension of ditches and drains
when the owners of land have been assessed for a drain which has been
constructed when it develops that the drain constructed does not ade
quately drain their land and such drainage cannot be effected without
constructing such an extension through or across the lands of not
more than two other persons whose lands are located between the land
which it is proposed to drain, or where lands are flooded by water
flowing through tile, or an open ditch on land higher than the land
affected, by a petition of the majority of such affected land owners to
the County Surveyor. In which case it is the duty of the Surveyor to
run the line, set the stakes, establish the grade and determine the size
of tile required, and fix the amount each interested land owner shall
pay toward the construction as the proportionate share each of them
shall construct and maintain. After each of the property owners shall
have constructed the ditch, the Surveyor shall record the same in his
drainage record as though it was a regularly petitioned county ditch
and it shall be maintained as such. Should the land owner neglect to
construct the ditch, then on proper notice to the Surveyor he shall
proceed to have the ditch constructed and certify the cost to the County
Auditor for collection as delinquent taxes if not paid by the land owner
after proper notice.
There have been numerous instances in which a change of condi
tion occurred after the apportionment of benefits and damages be
tween the time the apportionment and assessments were made and
because of increased costs the Surveyor could not obtain bids on the
contract. In the 1933 Act the legislature provided that— upon proper
showing by the Surveyor and finding by the Court the Court could im
mediately order a new assessment of benefits and damages; and, after
making such increased assessments he shall report the same to the Court,
and give notice, fixing a date for hearing thereon, as provided for the
original assessment, and land owners shall have the same right to
remonstrate and appeal as is provided for in the case of original assess
ments.
The statute further provides that the cleaning, repair and general
superintendence of all ditches and drains heretofore or hereafter con
structed under any law of this state shall be under the exclusive juris
diction of the County Surveyor in the county where they are located,
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and he shall see that such ditches and drains are cleaned out, kept open,
in proper repair, and free from obstruction in conformity with the
original specifications. The Surveyor and the County Commissioners
with the approval of the County Council may purchase or lease equip
ment for the maintenance of ditches and drains, paying for the same
out of the ditch improvement fund and charging the operation, mainte
nance and replacement expenses to the respective ditches and drains
where maintenance and repair work is done, charging it to all tracts of
land in the watershed of said ditch.
The Surveyor shall clean out, repair and remove the obstructions
from the ditches biennially after the Surveyor has divided them into two
groups based upon the necessity for cleaning. The contract for this
work may be let by the Surveyor without advertising if the cost of
repairs does not exceed $100.00, but the total amount expended for
this purpose shall not exceed $1000.00 for any county in any one year.
P ublic T ile D rains

All public tile drains shall also be under the jurisdiction of the
County Surveyor and shall not be classified for biennial repairs as open
ditches. Upon proper notice received by the Surveyor, he shall pro
ceed at once to have the tile drain repaired without advertising and
letting contracts if the total sum does not exceed $100.00. If the sum
does exceed $100.00 the Surveyor shall proceed by advertising and
letting the contract the same as provided for a new ditch including
notice to land owner. Upon the completion of the work the Surveyor
shall pay the costs from the ditch improvement fund, then compute the
costs together with interest at six per cent on moneys paid from the
fund, and assess it against the lands in proportion to the original assess
ment for construction. In connection with this phase it would be most
interesting to you to read the case of Board of County Commissioners
vs. Falk reported at 221 Indiana Reports, Page 511.
The statute provides that in the construction of a ditch or drain
all timber, shrubs and trees standing within twenty-five feet of any
public tile drain shall be cut or removed and deadened, and on open
ditches, within the discretion of the Surveyor, not to exceed twenty-five
feet from the edge of each bank, which requirement shall be included
in his assessment report; also that the Surveyor shall have the right
of entry upon lands within twenty-five feet of any public drain. If
upon ten days’ notice the property owner fails to remove the trees and
shrubs from within twenty-five feet of such drains, the Surveyor shall
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have the same removed and collect the cost of such removal from the
owner as other delinquent costs and assessments.
Drains shall not be constructed so close to any lake, covering ten
acres or more, that the water level of the lake would be lowered, and
shall at no point be nearer than sixty rods to the high water mark of
said lake only except where the drain empties into the lake.

